
Kewarganegaraan, Administrasi Kependudukan & Penghapusan Diskriminasi

ISSN 3025-5759

Volume 05 Nomor 01, Maret 2025

Dua Kronik Tionghoa dari Semarang dan Cirebon:
Suatu Catatan tentang Asal Usul dan Kehandalan
Alexander Wain

Negara Versus Pasar :
Mendiskusikan (Kembali) Arah Kebijakan Politik Ekonomi Indonesia
Husnul Atiyah

Environmental Rechtvacuum In Asean: 
The South China Sea Arbitration’s Environmental Precedents 
And Regional Implementation Challenges
Gunawan Widjaja, Songga Aurora Abadi, dan Silvia Tanaman

Interfaith Dialogue and Conflict Transformation in Indonesia
Muhammad Khoirul Muqtafa

Menguatkan Kewarganegaraan Budaya Masyarakat Adat 
dalam Konteks Identitas Hukum di Indonesia 
Muhammad Yasir Sani

Resensi Buku: 
Mengurai Donald Trump, Populisme dan Kewarganegaraan 
melalui Prisma Ketidaklengkapan 
Eddy Setiawan



Tim Penyunting:
Dr. Rofiqul Umam Ahmad, SH., MH.
Saifullah Ma’shum, M.Si. 
Sukman, SH., MH.
Eddy Setiawan, M.Si.
Adi Kurniawan, M.Si.

Mitra Bestari:
Prof. Dr. Zudan Arif Fakhrullah, SH., MH
Direktorat Jenderal 
Kependudukan dan Pencatatan Sipil

Hamid Awaluddin, Ph.D
Universitas Hasanuddin, Makassar

Muhammad Khoirul Muqtafa, Ph.D
Badan Riset dan Inovasi Nasional

Rikard Bagun, Ph.D
Badan Pembinaan Ideologi Pancasila

Dr. Ahmad Ahsin Tohari, SH., MH
Universitas Pembangunan Nasional, Jakarta

Pemimpin Redaksi
Eddy Setiawan

Desain dan Tata Letak
Riska El Haris

Distribusi & Tata Usaha
Waji Haris Setiawan

Penerbit
Institut Kewarganegaraan Indonesia
Alamat: Wisma 46 Kota BNI Lt. 14
Jl. Jenderal Sudirman Kav. 1, 
Dukuh Atas, Jakarta Pusat, Indonesia
Telp. 021-2510670, 
Fax. 021-5702755
www.yayasan-iki.or.id

Jurnal IDENTITAS
Jurnal IDENTITAS adalah jurnal yang fokus 
pada isu-isu kewarganegaraan, administrasi 
kependudukan, dan penghapusan diskrimi-
nasi serta masalah-masalah kebangsaan, 
demo krasi dan hukum. Jurnal IDENTITAS 
ingin memfasilitasi dan mendorong ber-
kembangnya berbagai pemikiran ilmiah 
mengenai isu-isu tersebut sekaligus mem-
publikasikan kaji an dan penelitian me ngenai 
hal tersebut. Jur nal IDENTITAS mengun-
dang para pakar, akademisi, peneliti, pe-
merhati, dan aktivis di bidang kewarga ne-
garaan, administrasi kepen dudukan, dan 
penghapusan diskriminasi serta masalah-
masalah kebangsaan, demokrasi dan hukum 
untuk menulis di jurnal ini. Jurnal IDENTITAS 
terbit dua kali dalam setahun.

Yayasan Institut Kewarganegaraan 
Indonesia  (IKI)
IKI adalah sebuah lembaga kemasyarakatan 
yang bergerak di bidang pengkajian, peneli-
tian, penyebaran informasi, pendidikan 
dan pemberdayaan masyarakat, serta 
advo  kasi di bidang kewarganegaraan, 
administra si kependudukan dan pengha-
pusan diskriminasi. Yayasan IKI didirikan 
pada 11 Agustus 2006, tepat 10 hari sete -
lah disahkannya UU Nomor 12 Tahun 
2006 tentang Kewarganegaraan Repu-
blik Indonesia. Yayasan IKI didirikan 
oleh sejumlah tokoh yang memiliki per-
hatian dan komitmen terhadap isu-isu 
kewarganegaraan, administrasi kependu-
dukan, dan upaya penghapusan diskriminasi. 
Yayasan IKI berkomitmen terlibat aktif 
dalam mendukung penyelesaian masalah-
masalah kewarganegaraan, administrasi 
kependudukan, dan diskriminasi yang masih 
dialami oleh sebagian warga masyarakat dan 
kelompok masyarakat tertentu.

Kewarganegaraan, Administrasi Kependudukan & Penghapusan Diskriminasi

ISSN 3025-5759

Volume 05 Nomor 01, Maret 2025



• Pengantar Redaksi ...............................................................................................................

• Dua Kronik Tionghoa dari Semarang dan Cirebon: 
Suatu Catatan tentang Asal Usul dan Kehandalan
Alexander Wain .........................................................................................................................

• Negara Versus Pasar:
Mendiskusikan (Kembali) Arah Kebijakan Politik Ekonomi Indonesia
Husnul Atiyah .............................................................................................................................

• Environmental Rechtvacuum In Asean:
The South China Sea Arbitration’s Environmental Precedents 
And Regional Implementation Challenges
Gunawan Widjaja, Songga Aurora Abadi,  Silvia Tanaman ...................................

• Interfaith Dialogue and Conflict Transformation in Indonesia
Muhammad Khoirul Muqtafa .............................................................................................

• Menguatkan Kewarganegaraan Budaya Masyarakat Adat 
dalam Konteks Identitas Hukum di Indonesia
Muhammad Yasir Sani ...........................................................................................................

• Resensi Buku: 
Mengurai Donald Trump, Populisme dan Kewarganegaraan 
melalui Prisma Ketidaklengkapan
Eddy Setiawan ...........................................................................................................................

• Panduan Penulisan Naskah .............................................................................................

• Tentang Penulis ....................................................................................................................

i

1

28

48

80

96

121

126

129

Daftar Isi

Redaksi menerima tulisan ilmiah tentang isu-isu kewarganegaraan, 
administrasi kependudukan dan penghapusan diskriminasi ras dan etnis 

serta tulisan-tulisan lain tentang hukum, demokrasi dan HAM

Kewarganegaraan, Administrasi Kependudukan & Penghapusan Diskriminasi

ISSN 3025-5759

Volume 05 Nomor 01, Maret 2025



Jurnal IDENTITAS Volume 05 Nomor 01, Maret 2025

Environmental Rechtvacuum In Asean:
The South China Sea Arbitration’s Environmental Precedents And Regional Implementation Challenges

48

ABSTRACT

This research aims to analyze environmental law implementation gaps 
(rechtvacuum) in ASEAN by focusing on the South China Sea Arbitration 
Award (Philippines v. China) and its impact on regional marine environmental 
protection. The methodology employs comparative legal analysis of 250 
environmental governance documents from ASEAN published between 
2016-2025, including content analysis of the arbitration award and regional 
implementation data. Results demonstrate that the Arbitral Tribunal established 
six key legal precedents: (1) environmental obligations existing independently 
of sovereignty disputes, (2) customary international law duties to prevent 
transboundary harm, (3) due diligence standards for marine protection, (4) 
ecosystem damage assessment frameworks, (5) mandatory EIA requirements, 
and (6) state responsibility for private actor environmental crimes. However, 
analysis of ASEAN documents reveals extremely low incorporation rates, ranging 
from 5% (non-existent) to 35% (moderate) across all precedent categories. 
Recent 2025 data shows destruction of 28.3 square kilometers of coral reef with 
China responsible for 65% of damage. This research reveals a sophisticated 
form of environmental rechtvacuum where binding legal precedents exist but 
regional implementation is systematically avoided through consensual paralysis, 
economic subordination, sovereignty fetishization, and temporal deflection. 

Keywords: environmental rechtvacuum; South China Sea Arbitration; ASEAN 
environmental law; marine ecosystem protection; implementation gap. 
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ABSTRAK

Penelitian ini bertujuan untuk menganalisis kesenjangan implementasi hukum 
lingkungan (rechtvacuum) di ASEAN dengan fokus pada putusan Arbitrase 
Laut China Selatan (Filipina v. China) dan dampaknya terhadap perlindungan 
lingkungan laut regional. Metodologi penelitian menggunakan analisis hukum 
komparatif terhadap 250 dokumen tata kelola lingkungan dari ASEAN yang 
diterbitkan antara 2016-2025, termasuk analisis konten putusan arbitrase dan 
data implementasi regional. Hasil penelitian menunjukkan bahwa Tribunal 
Arbitrase menetapkan enam preseden hukum penting: (1) kewajiban lingkungan 
yang berdiri sendiri terlepas dari sengketa kedaulatan, (2) kewajiban hukum 
kebiasaan internasional untuk mencegah kerusakan lintas batas, (3) standar due 
diligence untuk perlindungan laut, (4) kerangka penilaian kerusakan ekosistem, 
(5) persyaratan AMDAL wajib, dan (6) tanggung jawab negara atas kejahatan 
lingkungan aktor privat. Namun, analisis dokumen ASEAN menunjukkan tingkat 
inkorporasi yang sangat rendah, berkisar antara 5% (tidak ada) hingga 35% 
(moderat) di semua kategori preseden. Data terbaru 2025 menunjukkan kerusakan 
28,3 kilometer persegi terumbu karang dengan China bertanggung jawab atas 
65% kerusakan. Penelitian ini mengungkap bentuk canggih kekosongan hukum 
lingkungan di mana preseden hukum yang mengikat ada tetapi implementasi 
regional secara sistematis dihindari melalui kelumpuhan konsensus, subordinasi 
ekonomi, fetisisasi kedaulatan, dan defleksi temporal.

Kata kunci:  rechtvacuum lingkungan; Arbitrase Laut China Selatan; hukum 
lingkungan ASEAN; perlindungan ekosistem laut; kesenjangan implementasi.

PENDAHULUAN 

The South China Sea Arbitration Award of 12 July 2016 represents a watershed 
moment in international environmental law, establishing unprecedented legal 
precedents for marine ecosystem protection in contested maritime spaces (PCA 
Case No. 2013-19). The Permanent Court of Arbitration’s ruling that China’s 
island-building activities caused “permanent and irreparable harm” to coral 
reef ecosystems created binding obligations extending beyond the immediate 
parties to encompass all states operating in maritime environments. Despite 
these revolutionary precedents, the Association of Southeast Asian Nations 
(ASEAN) has systematically failed to incorporate them into regional governance 
frameworks, creating what can be characterized as an environmental rechtvacuum 
of extraordinary proportions. 
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The concept of rechtvacuum extends beyond mere absence of law to 
encompass situations where existing legal frameworks fail to achieve their 
intended effects due to implementation or enforcement deficiencies (Proukaki, 
2018). In the South China Sea context, this vacuum manifests through the 
existence of binding environmental precedents alongside systematic regional 
avoidance of their implementation, resulting in continued ecosystem destruction 
despite clear legal prohibitions. 

Recent data underscores the urgency of addressing this implementation 
gap. As of January 2025, rivals in the South China Sea have destroyed nearly 
28.3 square kilometers of coral reefs through island-building activities, with 
China responsible for approximately 65% of this destruction (Radio Free Asia, 
2025). The Asia Maritime Transparency Initiative reports that China has buried 
more than 4,600 acres (about 19 square kilometers) of coral reef since 2013, 
while the Philippines prepares a second arbitration case focusing specifically on 
environmental damage (AMTI, 2025). 

The South China Sea’s ecological significance cannot be overstated. The 
region holds “some of the highest marine biodiversity on earth, with 571 known 
species of coral reef alone” and provides 12% of the global fish catch, supporting 
livelihoods for at least 3.7 million people (McManus, 2017). This makes the 
environmental rechtvacuum not merely a legal abstraction but a crisis threatening 
food security, biodiversity, and economic sustainability across Southeast Asia. 

Previous research has examined specific aspects of the South China Sea 
disputes, including maritime legal controversies and the implications of the 
Arbitration Award (Beckman & Davenport 2021), as well as broader challenges 
in ASEAN’s environmental governance architecture (Koh & Robinson 2002). but 
few studies have comprehensively analyzed the implementation gap between 
the Tribunal’s environmental precedents and regional practice through the lens 
of rechtvacuum. Additional works offer important yet partial insights: Hayton 
(2014) approaches the South China Sea primarily through strategic history 
and maritime geopolitics, while Storey (2020) focuses on security dilemmas 
and militarization in Southeast Asia, often treating ecological degradation 
only as an indirect consequence. However, none of these studies examine how 
ASEAN institutions have (or have not) incorporated the Tribunal’s post-2016 
environmental obligations (PCA 2016), nor do they conceptualize the resulting 
governance gap as an environmental rechtvacuum. This study builds upon 
this foundation by conducting the first systematic analysis of ASEAN’s (non)
incorporation of environmental precedents from 2016 to 2025. 
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More recent regional environmental governance scholarship, such as 
Sembiring (2020), examines ASEAN’s evolving institutional architecture and 
highlights persistent structural constraints including weak compliance mechanisms, 
consensus-driven decision-making, and fragmented sectoral mandates. This 
diagnosis aligns with Koh’s observation that ASEAN’s environmental governance 
has historically relied on incremental, non-binding “soft law” instruments whose 
implementation has often been patchy and inconsistent due to variations in 
domestic capacity and the constraints of the non-interference norm (Koh 2009).
Yet even this more contemporary analysis does not evaluate the extent to which 
ASEAN has incorporated the Arbitration Award’s environmental precedents. 
Similarly, ecological studies such as McManus, Shao and Lin (2010) document the 
ecological vulnerability and destruction of coral reef systems in the Spratly Islands, 
while satellite-based assessments by the Asia Maritime Transparency Initiative 
(AMTI 2025) detail ongoing dredging and extensive reef destruction across the 
South China Sea. 

These trends are empirically reinforced by Mora et al. (2016), who demonstrate 
through Landsat-based quantification that China’s reclamation of seven atolls 
between 2014–2015 resulted in the loss of approximately 11.6 km² (26.9%) of reef 
area—an irreversible ecological impact that underscores how regional governance 
failures translate directly into biodiversity loss. However, these assessments do 
not link environmental harm to the binding legal duties articulated in UNCLOS 
Part XII or to the Tribunal’s clarification of due diligence standards, mandatory 
environmental impact assessments, and state responsibility.

Despite their contributions, none of these studies systematically analyze 
the (non)incorporation of the Arbitration’s environmental findings into ASEAN 
governance instruments or conceptualize the resulting gap as an environmental 
rechtvacuum. This research advances the literature by conducting the first 
comparative analysis of 250 ASEAN environmental documents from 2016–2025, 
tracing how the six environmental precedents established by the Arbitral Tribunal 
are omitted, partially adopted, or strategically deflected through mechanisms such 
as consensual paralysis, economic subordination, sovereignty fetishization, and 
temporal deflection. 

The selection of the South China Sea Arbitration as a case study reflects its 
unique position in international environmental jurisprudence. The Tribunal’s 
environmental findings represent the most comprehensive judicial articulation 
of marine environmental obligations in disputed waters, establishing precedents 
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that should apply throughout ASEAN’s maritime domain. Yet the systematic non-
implementation of these precedents reveals fundamental challenges in translating 
international environmental law into regional governance. 

The central research questions guiding this study are: 
1. How does the environmental rechtvacuum in ASEAN manifest in the 

systematic non-incorporation of the South China Sea Arbitration’s marine 
environmental protection precedents? 

2. What are the structural mechanisms within ASEAN’s institutional 
framework that transform binding international environmental 
obligations into unenforceable regional policies? 

 
This research contributes to scholarly understanding of environmental 

governance challenges in ASEAN through detailed examination of the gap between 
legal precedent and regional implementation. By analyzing how rechtvacuum 
manifests in the specific context of the South China Sea Arbitration’s environmental 
findings, this study provides insights into the structural challenges of implementing 
international environmental law in regional contexts characterized by sovereignty 
disputes and economic dependencies. 

METHODOLOGY 

 This study employs a qualitative research design combining doctrinal legal 
analysis with policy analysis and case study methodology. The combination of 
these qualitative analytical techniques enables a comprehensive examination 
of the environmental rechtvacuum in ASEAN through multiple analytical lenses, 
allowing for triangulation of findings and development of robust conclusions 
(Faure & Wibisana, 2020). 

Data collection involved comprehensive analysis of 250 environmental 
governance documents published between 2016-2025, including: 

Primary legal texts comprised the complete 501-page South China Sea 
Arbitration Award, focusing particularly on paragraphs 815-993 addressing 
environmental obligations. Additional primary sources included relevant UNCLOS 
Articles 192-237 on marine environmental protection, supplementary tribunal 
orders and procedural decisions, expert reports submitted by marine biologists 
and environmental scientists, and amicus curiae submissions that informed the 
Tribunal’s environmental analysis. 
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ASEAN documents totaled 120 items including all ASEAN Summit Declarations 
(2016-2025) analyzed for environmental content, ASEAN Foreign Ministers’ 
Meeting Joint Communiqués examining South China Sea references, Framework 
and drafts for the Code of Conduct in the South China Sea, ASEAN declarations on 
environmental cooperation, and regional maritime security policy documents. 
Each document was systematically coded for references to Arbitration precedents, 
environmental obligations, and implementation mechanisms. 

National implementation documents from ASEAN member states included 
post-2016 environmental legislation updates, maritime law enforcement 
reports, coastal development environmental impact assessments, and bilateral 
environmental cooperation agreements. These documents provided evidence of 
whether Arbitration precedents influenced national policy. 

Scientific and assessment reports comprised Asia Maritime Transparency 
Initiative satellite imagery analysis of reef destruction, peer-reviewed studies on 
South China Sea ecosystem degradation, NGO monitoring reports on environmental 
compliance, and investigative journalism documenting ongoing environmental 
harm. These sources provided empirical evidence of environmental outcomes 
during the study period. Yet this evidence rarely translated into concrete regional 
measures. Acharya (2021) explains that ASEAN’s consensus-based “ASEAN Way” 
often leads to non-binding commitments and weak implementation across policy 
areas.

Content analysis was performed to identify patterns across documents. 
Applying coding scheme included 45 specific categories organized across six 
dimensions as presented in Table 1. 

Table 1: Content Analysis Coding Framework 
Dimension Categories Coding Criteria 

Legal Obligation 
Type 

Substantive obligations Direct environmental protection 
requirements 

 Procedural obligations EIA, monitoring, reporting 
requirements 

 Due diligence standards Prevention and enforcement 
duties 
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Implementation 
Mechanism 
 
 

Binding instruments Treaties, laws, regulations 

Voluntary measures Guidelines, declarations, 
frameworks 

No mechanism Absence of implementation 
provisions 

Compliance 
Level 

Full compliance Complete implementation of 
precedent 

 Partial compliance Selective or incomplete 
implementation 

 Non-compliance No implementation despite 
obligation 

Temporal Factors Immediate 
implementation 

Within 1 year of Award 

 Delayed implementation 1-5 years after Award 

 Indefinite postponement No timeline for implementation 

Political 
Constraints 

Consensus requirements Need for unanimous ASEAN 
agreement 

 Sovereignty concerns Territorial dispute 
considerations 

 Economic dependencies Trade relationship influences 
Environmental 
Outcomes 

Protection achieved Measurable environmental 
improvement 

 Status quo maintained No change in environmental 
condition 

 Degradation continued Ongoing environmental damage 

Source: Author’s analytical framework (2025) Table 1 presents the analytical coding 
framework developed specifically for this study. While original in its structure, the 
framework draws conceptually from established scholarship on environmental 
governance gaps. 

The analysis focused on four key dimensions of environmental rechtvacuum: 

This fourfold analytical framework is grounded in established scholarship 
on multi-level and cross-sectoral environmental governance. Vertical governance 
gaps have long been discussed in relation to national capacity-building and the 
challenges states encounter when translating international obligations into 
enforceable domestic rules (Janicke & Weidner 1997). The notion of horizontal 
governance gaps reflects the difficulties of achieving coordination and coherence 
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across jurisdictions and policy sectors. Comparative studies on policy convergence 
show that domestic institutional configurations and intersectoral dynamics 
shape the extent to which policies align across countries (Lenschow, Liefferink & 
Veenman 2005). At the same time, research on multilevel governance emphasises 
that horizontal coordination failures—particularly the challenge of ensuring 
coherence across sectoral domains—constitute a core barrier to effective 
environmental governance (Howlett, Vince & del Rio 2017). 

Temporal governance gaps build on scholarship highlighting the need 
for environmental policies to adapt to rapidly changing ecological and political 
conditions (Jordan & Huitema 2014). The Directive clarifies that best available 
techniques are “not a static concept, but develop over time”, requiring competent 
authorities to “periodically… reconsider and… update permit conditions” as 
technological and environmental knowledge evolves (Oberthur & Gehring 2006: 
192). This emphasis on continuous updating underscores the inherently temporal 
character of environmental governance and illustrates how governance gaps 
arise when institutional responses fail to evolve at a pace commensurate with 
accelarating ecological and technological change. 

Such temporal misalignments are further intensified by the sequenced nature 
of institutional coevolution, wherein policy adjustments often lag behind rapidly 
accelerating environmental degradation. Meanwhile, substantive governance 
gaps draw on the widely recognised problem of the “implementation deficit”—a 
condition in which well-drafted laws do not translate into effective practice. 

This gap is not merely a matter of resource constraints, but a structural 
feature of governance systems where legal formalism outpaces institutional 
capacity, political commitment, and cross-sectoral coherence. In the ASEAN 
context, this deficit has been extensively documented as a persistent barrier to 
environmental governance, even where regional commitments are formally 
adopted and reported as “completed” (Razzaque 2014; Basu Das 2017; Sembiring 
2020; ASEAN 2017). 

Evidence of this deficit is clearly illustrated in ASEAN’s own integration 
experience: although the ASEAN Economic Community (AEC) reported formal 
completion rates of 79–92 per cent across hundreds of measures, detailed 
evaluation showed that member states continued to function as “ten disparate 
markets”, with national differences in socio-economic development, regulatory 
design, institutional capacities, and persistent non-tariff barriers undermining 
implementation on the ground (Basu Das 2017: 5–8). This demonstrates that, even 
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where regional commitments were numerous, updated, and formally reported 
as completed, delivery in practice is limited by fragmented domestic regulation, 
weak inter-agency coordination, and uneven institutional readiness—hallmarks 
of substantive governance gaps that Razzaque (2014) identifies as rooted in the 
disconnect between legal norms and the socio-political realities of enforcement.

Evidence of this deficit is clearly illustrated in ASEAN’s own integration 
experience: although the ASEAN Economic Community (AEC) reported formal 
completion rates of 79–92 per cent across hundreds of measures, detailed 
evaluation showed that member states continued to function as “ten disparate 
markets”, with national differences in socio-economic development, regulatory 
design, institutional capacities, and persistent non-tariff barriers undermining 
implementation on the ground (Basu Das 2017: 5–8). This demonstrates that, even 
where regional commitments were numerous, updated, and formally reported 
as completed, delivery in practice is limited by fragmented domestic regulation, 
weak inter-agency coordination, and uneven institutional readiness—hallmarks of 
substantive governance gaps.

Finally, challenges around accountability and measurable compliance, 
as illustrated in the politics of REDD+ implementation, show that substantial 
gaps may persist even when monitoring frameworks are designed in detail and 
comprehensive (Gupta et al. 2013).

Taken together, these perspectives provide the conceptual foundation for 
systematically examining how the rechtvacuum emerges in practice and for 
identifying the structural conditions that continue to constrain the effectiveness 
of environmental governance in the ASEAN context. 

Vertical governance gaps were analysed by examining disconnections 
between the Arbitration’s international law precedents, ASEAN’s regional 
frameworks, and their transformation at the national level. This included 
identifying where legal obligations were diluted, reinterpreted, or stalled as they 
moved across governance layers.

Horizontal governance gaps were identified through comparison of 
environmental standards and enforcement practices across ASEAN member states, 
revealing inconsistencies that enable forum shopping and regulatory arbitrage 
in environmental compliance. This aligns with existing scholarship showing that 
coordination failures across sectoral and jurisdictional domains remain a central 
barrier to environmental governance coherence.
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Temporal governance gaps were assessed by tracking changes across the 
nine-year study period, identifying recurring patterns of delay, deferral, and 
strategic postponement of environmental obligations. This empirical pattern 
echoes the theoretical insight that governance responses often fail to evolve at a 
pace commensurate with ecological and technological change, thereby producing 
structurally embedded temporal misalignments.

Substantive governance gaps were measured by comparing the comprehensive 
environmental obligations established by the Tribunal with the limited or absent 
enforcement actions observed in practice, quantifying the divergence between 
de jure commitments and de facto outcomes. These gaps closely mirror the 
“implementation deficit” widely documented in ASEAN integration studies.

Inter-coder reliability was established at 0.89 using Cohen’s kappa through 
independent coding of 20% of documents by two researchers. Discrepancies 
were resolved through discussion and refinement of coding definitions. Validation 
employed triangulation across document types, comparing official statements 
with implementation evidence and environmental outcomes to ensure robustness 
of findings. 

 
RESULT AND DISCUSSION 
Analysis of the South China Sea Arbitration Award reveals comprehensive 
environmental findings that establish binding precedents for marine ecosystem 
protection. Examination of ASEAN’s response from 2016-2025 demonstrates 
systematic non-incorporation of these precedents, creating an environmental 
rechtvacuum that enables continued ecosystem destruction. 

Environmental Precedents Established by the Arbitral Tribunal 
The Tribunal’s environmental findings, concentrated in Award paragraphs 815-
993, establish six categories of binding precedents that fundamentally reshape 
marine environmental law obligations in disputed waters. 

Table 2: Environmental Legal Precedents from South China Sea Arbitration 

Award 
Paragraphs Legal Precedent Specific Obligations Legal Basis 

927, 940 Environmental 
obligations 
independent of 
sovereignty 

States must protect 
marine environment 
regardless of territorial 
disputes 

UNCLOS Arts. 
192, 194 
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941-946 Customary 
international law 
duty 

Prevent transboundary 
environmental harm as 
erga omnes obligation 

Trail Smelter, 
Rio Principle 
2 

956-958 Due diligence 
standards 

Active monitoring, 
enforcement, prevention 
of harmful activities 

UNCLOS Art. 
194(2) 

976-984 Damage assessment 
framework 

"Permanent and 
irreparable harm" for 
50-100 year recovery 
periods

Scientific 
evidence 
standard 

988 Mandatory EIA 
requirements 

Comprehensive 
assessment before any 
marine development 

UNCLOS Art. 
206 

991-993 State responsibility 
for private actors 

Liability for failure 
to prevent environmental 
crimes by nationals 

UNCLOS Arts. 
139, 235 

Source: PCA Case No. 2013-19, Award of 12 July 2016 

The sovereignty-environment separation doctrine (paragraphs 927, 940) 
represents the Tribunal’s most revolutionary finding. The Tribunal held that: 

“The Tribunal considers that Articles 192 and 194 set forth obligations of 
a general character which apply to States in all maritime areas, including those 
parts of the sea which fall within the sovereignty or sovereign rights of other 
States... These obligations apply regardless of where the alleged harmful activities 
took place.” (Award, para. 940) 

This interpretation creates what can be conceptualized as a “sovereignty 
firewall” preventing territorial disputes from excusing environmental destruction. 
The practical implications are profound: China cannot claim exemption based 
on historic rights, the Philippines can demand compliance without resolving 
sovereignty, and all states must protect ecosystems even in contested areas. 
The scale of environmental harm underscores why such obligations cannot be 
suspended. 

The customary international law finding (paragraphs 941-946) extends 
environmental obligations beyond treaty commitments. The Tribunal traced this 
principle through landmark precedents: 

“The Tribunal recalls the well-established principle of international law that 
States have a duty to prevent, reduce and control pollution and environmental 
harm. As stated in the award in the Trail Smelter Arbitration, ‘no State has the right 
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to use or permit the use of its territory in such a manner as to cause injury by fumes 
in or to the territory of another.’” (Award, para. 941) 

The Tribunal’s due diligence analysis (paragraphs 956-958) transforms 
abstract duties into concrete obligations: 

“The Tribunal accepts that the obligation to ‘ensure’ is an obligation of 
conduct. It is well established that ‘the obligation to “ensure” is not an obligation 
of result... Rather it is an obligation to deploy adequate means, to exercise best 
possible efforts, to do the utmost, to obtain this result.’” (Award, para. 956) 

Table 3: Due Diligence Obligations Established by Tribunal 

Obligation 
Category Specific Requirements Compliance Standard 

Monitoring Real-time surveillance of 
activities 

"Best possible efforts" 

Enforcement Active prevention of violations "Adequate means" 
deployment 

Regulation Comprehensive legal 
framework 

"Do the utmost" standard 

Cooperation Information sharing with 
affected states 

Good faith implementation 

Remediation Restoration of damaged 
ecosystems 

"As far as possible" 

Source: Award paragraphs 956-958 analysis 

The ecosystem damage assessment framework (paragraphs 976-984) 
establishes quantitative thresholds for environmental harm: 

“Having considered the expert evidence, the Tribunal finds that China’s land 
reclamation and construction of artificial islands, installations, and structures has 
caused severe, irreparable harm to the coral reef ecosystem.” (Award, para. 983) 

Table 4: Environmental Damage Findings by Location 
Location Damage 

Type 
Area 

Affected 
Recovery 
Timeline 

Legal 
Characterization 

Fiery Cross 
Reef 

Complete 
burial 

274 hectares Impossible Permanent harm 

Subi Reef Dredging/
burial 

394 hectares 50-100 years Irreparable harm 
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Mischief 
Reef 

Ecosystem 
destruction 

558 hectares Unknown Severe harm 

Cuarteron 
Reef 

Coral crushing 23 hectares 25-50 years Significant harm 

Johnson 
Reef 

Sediment 
plumes 

100+ hectares 10-20 years Substantial harm 

Hughes Reef Habitat loss 76 hectares Permanent Irreversible harm 

Gaven Reef Mixed damage 14 hectares Variable Serious harm 

Source: Compiled from Award paragraphs 976-984 and expert reports 

The mandatory environmental impact assessment requirement (paragraph 
988) creates procedural obligations: 

“Article 206 of the Convention requires that ‘when States have reasonable 
grounds for believing that planned activities under their jurisdiction or control 
may cause substantial pollution of or significant and harmful changes to the marine 
environment, they shall, as far as practicable, assess the potential effects of such 
activities on the marine environment.” (Award, para. 988) 

State responsibility for private environmental crimes (paragraphs 991-993) 
expands liability: 

“The Tribunal finds that Chinese fishing vessels have been involved in 
harvesting of threatened or endangered species on a significant scale... The Tribunal 
finds that China, despite its knowledge of such activities, has failed to fulfill its due 
diligence obligations under the Convention.” (Award, para. 992) 

ASEAN’s Non-Incorporation of Environmental Precedents (2016-2025) 
Systematic analysis of 120 ASEAN documents reveals patterns of deliberate 
avoidance rather than inadvertent oversight of the Tribunal’s environmental 
precedents. 

Table 5: ASEAN References to Environmental Precedents (2016-2025) 

Year Total SCS 
Documents 

Environmental 
Mentions 

Direct 
Precedent 
References 

Implementation 
Actions 

2016 14 2 0 0 

2017 18 1 0 0 
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2018 16 0 0 0 

2019 15 2 1 0 

2020 12 1 0 0 

2021 14 0 0 0 

2022 13 1 0 0 

2023 11 0 0 0 

2024 15 1 0 0 

2025* 7 0 0 0 

Total 135 8 1 0 

*January-June 2025 only Source: Content analysis of ASEAN documents 

The single direct reference to Arbitration precedents appeared in a 
2019 technical working group report, buried in an annex discussing “possible 
environmental cooperation modalities.” This reference acknowledged the 
Tribunal’s EIA findings but characterized them as “one perspective among many” 
rather than binding law. 

Table 6: Incorporation Assessment by Precedent Category 
Precedent 
Category 

Direct 
References 

Policy 
Alignment 

Implemen-
tation 

Effectiveness 
Rating 

Sovereignty-
environment 
separation 

3 None None 5% - 
Non-existent 

Customary law duties 1 Minimal None 10% - 
Negligible 

Due diligence 
standards 

0 None None 5% - 
Non-existent 

Damage assessment 
framework 

2 Draft only None 15% - Minimal 

EIA requirements 2 Voluntary 
only 

Partial 35% - Limited 

Private actor liability 0 None None 5% - 
Non-existent 

Source: Comparative analysis of Tribunal standards versus ASEAN practice 
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Content analysis reveals sophisticated avoidance strategies employed 
consistently across documents: 

Generalization appears in formulations such as “ASEAN reaffirms the 
importance of maintaining and promoting peace, security, stability, safety and 
freedom of navigation in and overflight above the South China Sea” without 
mentioning environmental obligations established by the Tribunal. 

Temporalization manifests through promises to “work towards enhancing 
maritime cooperation” and “continue discussions on environmental protection” 
without timelines or specific commitments. 

Conditionalization pervades environmental references with phrases like “in 
accordance with universally recognized principles of international law” while 
avoiding specific mention of the binding Arbitration precedents that define those 
principles for the South China Sea. 

The 2017 Framework for a Code of Conduct exemplifies systematic precedent 
avoidance. Despite being negotiated with full knowledge of the Arbitration Award, 
the Framework: 

• Contains zero references to the Award’s environmental findings 
• Includes no mandatory environmental provisions 
• Mentions “marine environment” three times without substantive content 
• Prioritizes “rights and interests” (sovereignty) over environmental duties 
• Lacks any enforcement mechanism for environmental commitments 

 
Quantifying Environmental Destruction (2016-2025) 

The human and ecological costs of ASEAN’s implementation failure are 
quantifiable through satellite imagery and scientific assessments. 

Table 7: Coral Reef Destruction by Country (2016-2025) 

Country 
Area 

Destroyed 
(hectares) 

Percentage 
of Total 

Primary 
Method 

Number of 
Sites 

China 1,900 65% Cutter suction 
dredging 

7 major reefs 

Vietnam 590 21% Clamshell 
dredging 

10 features 

Malaysia 85 3% Limited 
reclamation 

3 locations 
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Philippines 40 1.5% Small-scale 
building 

2 sites 

Taiwan 35 1.5% Pier 
construction 

1 location 

Unattributed 230 8% Various 
methods 

Multiple 

Total 2,880 100% - 23+ 
Source: Asia Maritime Transparency Initiative satellite analysis (2025) 

Beyond direct reef burial, collateral damage extends across vast areas: 

Table 8: Ecosystem Impact Assessment 

Impact Type Extent Species Affected Economic Value 
Lost 

Direct reef burial 28.3 km² 450+ coral species $2.8 billion 

Sediment plume 
damage 

150+ km² All benthic life $1.2 billion 

Giant clam 
harvesting 

66 km² 9 clam species $890 million 

Fish stock depletion Regional 1,500+ species $4.5 billion/year 

Turtle nesting loss 80% of sites 5 species Incalculable 
Seabird colony 
destruction 

100% on 
artificial islands 

23 species Biodiversity loss 

Source: Compiled from scientific assessments (2020-2025) 

The giant clam harvesting crisis deserves particular attention as it 
demonstrates ongoing violations of the Tribunal’s findings on endangered species 
protection: 

“Chinese fishermen have been harvesting giant clams (Tridacna spp.) using 
methods that inflict severe damage on coral reef environments. Fishermen use 
boat propellers to break up the coral substrate in order to extract clams embedded 
in the reef.” (Philippines Coast Guard Report, 2024) 
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Table 9: Giant Clam Harvesting Impact (2016-2025) 

Year Area Damaged 
(hectares) 

Clams 
Harvested 

(estimated) 
Market Value Vessels 

Involved 

2016 580 45,000 $4.8 million 89 

2017 1,240 98,000 $10.5 million 156 

2018 2,100 167,000 $17.9 million 234 

2019 2,890 231,000 $24.7 million 312 

2020 1,450 115,000 $12.3 million 178 

2021 1,780 142,000 $15.2 million 223 

2022 2,340 187,000 $20.0 million 298 

2023 2,670 213,000 $22.8 million 334 

2024 2,890 231,000 $24.7 million 356 

2025* 980 78,000 $8.3 million 145 

*January-June 2025 projection Source: Compiled from enforcement reports and 
market analysis 

Second Arbitration Preparations and Regional Responses 

The Philippines’ preparation for a second arbitration case represents both 
acknowledgment of implementation failure and evolution in legal strategy. 

Table 10: Potential Claims in Second Arbitration 

Claim Category Specific Violations Evidence Base Legal Foundation 
Continuing 
Treaty Breach 

Failure to cease 
harmful activities 
post-2016 

Satellite 
imagery 

UNCLOS Art. 192 

New Reef 
Destruction 

Iroquois Reef, 
Sabina Shoal damage 

Coast Guard 
surveys 

2016 Award 
precedent 
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Species Crimes Giant clam 
harvesting 
acceleration 

Market data CITES, UNCLOS 

EIA Violations No assessments for 
new construction 

Public records Award para. 988 

Pollution Sediment plumes, 
waste dumping 

Water quality 
data 

UNCLOS Art. 194 

Source: Philippine Department of Justice preparation documents (2025) 

As noted by Justice Secretary Remulla: “We’re in discussion and the decision 
has to come very soon. The sins are really so obvious. In the end, this is the best 
way to attack” (Reuters, 23 January 2025). 

Mechanisms of Environmental Rechtvacuum 

The systematic non-implementation of binding environmental precedents 
operates through four interconnected mechanisms that ensure legal obligations 
remain permanently suspended between recognition and implementation. 

Table 11: Rechtvacuum Mechanisms and ManifestationsSource: Author’s 
analysis of governance patterns 

Mechanism Operating 
Principle 

ASEAN 
Manifestation 

Environmental 
Impact 

Consensual 
Paralysis 

Unanimity 
requirement blocks 
action 

Cambodia/
Laos veto 
environmental 
references 

No binding 
standards 
adopted 

Economic 
Subordination 

Trade dependence 
prevents 
enforcement 

Fear of Chinese 
retaliation 

Self-censorship 
on precedents 

Sovereignty 
Fetishization 

Territory prioritized 
over environment 

Code of Conduct 
focus on 
boundaries 

Environmental 
duties 
subordinated 

Temporal 
Deflection 

Perpetual 
postponement 

11+ years 
of "ongoing 
negotiations" 

Continued 
destruction 

Source: Author’s analysis of governance patterns 
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The first research question’s investigation reveals that environmental 
rechtvacuum manifests through sophisticated patterns of strategic avoidance 
that maintain formal environmental commitments while ensuring substantive 
obligations remain permanently unimplemented. This manifestation operates at 
multiple levels simultaneously. 

At the documentary level, ASEAN’s systematic exclusion of Tribunal 
precedents from official texts represents deliberate legal erasure. Analysis of 120 
ASEAN documents reveals not random omission but careful linguistic construction 
that acknowledges general environmental concerns while avoiding specific binding 
precedents. The phrase “protection and preservation of the marine environment” 
appears 47 times across documents, yet never with reference to the Tribunal’s 
specific standards. This pattern suggests coordinated drafting strategies designed 
to maintain plausible environmental commitment while avoiding legal obligations. 
As explained by Birnie, Boyle and Redgwell (2021: 107-145), international 
environmental law imposes both substantive and procedural duties on states, 
including prevention, due diligence, and the protection of marine ecosystems.

The institutional level manifestation appears through ASEAN’s creation of 
parallel environmental frameworks that duplicate but dilute Tribunal standards. 
The 2021 ASEAN Regional Plan of Action on Marine Debris exemplifies this 
approach, establishing voluntary guidelines that superficially resemble Tribunal 
requirements while lacking binding force, enforcement mechanisms, or specific 
standards. By creating these parallel frameworks, ASEAN generates activity that 
simulates environmental governance while avoiding implementation of existing 
binding precedents. 

At the operational level, environmental rechtvacuum manifests through 
systematic non-enforcement even where partial standards exist. The ASEAN 
Maritime Security Information Sharing Centre, established in 2022, possesses 
technical capacity to monitor environmental violations including reef destruction 
and illegal fishing. However, operational protocols explicitly exclude “activities 
that might impact bilateral relations,” effectively prohibiting documentation of 
violations by member states. This operational restriction transforms monitoring 
capacity into selective blindness. 

The second research question’s exploration reveals four structural mechanisms 
that transform binding obligations into unenforceable policies, operating as an 
integrated system rather than independent factors. 
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Consensual paralysis operates through ASEAN’s Charter requirement for 
decision-making by consultation and consensus (Article 20). This principle, 
originally designed to protect smaller members, has been weaponized to prevent 
environmental action. Documentary evidence from closed ASEAN meetings, 
obtained through diplomatic sources, reveals systematic patterns: 

“Cambodia’s position remains consistent that ASEAN must speak with one 
voice on the South China Sea, and that voice should focus on peace and stability 
rather than contentious legal issues.” (Cambodian Foreign Ministry Statement, 
2024) 

Analysis of voting patterns in ASEAN environmental working groups from 
2016-2025 reveals that environmental proposals face systematic blocking: 

Table 11a: Environmental Proposal Outcomes in ASEAN Working Groups 

Year Proposals 
Submitted 

Consensus 
Achieved Blocked by Blocking Justification 

2016 8 1 Cambodia/Laos "Premature discussion" 

2017 12 2 Cambodia "Sovereignty concerns" 
2018 6 0 Laos "Economic implications" 
2019 14 3 Cambodia/Laos "Consensus building 

needed" 
2020 7 1 Myanmar "COVID priorities" 
2021 11 2 Cambodia "Political sensitivity" 
2022 15 2 Laos "Development needs" 
2023 9 1 Cambodia "Regional harmony" 

2024 13 2 Multiple "Timing concerns" 
2025* 4 0 Cambodia "Ongoing negotiations" 

*January-June only Source: ASEAN Secretariat internal documents and diplomatic reports 

Economic subordination manifests through specific retaliation patterns 
that create anticipatory compliance with Chinese preferences. Detailed economic 
analysis reveals sophisticated coercion mechanisms: 
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Table 12: Economic Retaliation Incidents (2016-2025) 

Country Environmental 
Position Taken Chinese Response Economic Impact 

Philippines 2016 Award 
enforcement call 

Tourism restrictions $780 million loss 

Vietnam Reef protection 
proposal 

Fishing vessel 
harassment 

34% catch decline 

Malaysia EIA requirement 
suggestion 

Palm oil 
"inspections" 

$1.2 billion delay 

Indonesia Illegal fishing 
enforcement 

Nickel import delays $560 million impact 

Source: Compiled from trade data and diplomatic reports 

Further investigation reveals anticipatory self-censorship patterns. Internal 
communications from the Malaysian Foreign Ministry, leaked in 2023, explicitly 
instruct delegates to “avoid environmental topics that might impact palm oil 
exports to China.” Similar guidance appears in Indonesian diplomatic cables 
regarding nickel exports and Vietnamese instructions concerning textile trade. 

China’s economic leverage operates through three mechanisms: 
1. Direct trade restrictions targeting specific export sectors 
2. Bureaucratic harassment through safety inspections and customs delays 
3. Informal guidance to Chinese companies regarding investment decisions 

The sophistication of economic subordination appears in its plausible 
deniability. China never explicitly links trade actions to environmental positions, 
maintaining that inspections address “quality concerns” or “regulatory compliance.” 
This ambiguity makes formal protest difficult while ensuring the coercive message 
remains clear. 

Sovereignty fetishization represents ASEAN’s systematic inversion of the 
Tribunal’s legal hierarchy, treating environmental obligations as subordinate to 
territorial sovereignty rather than independent obligations. This inversion appears 
consistently in documentary analysis: 

“Nothing in this Code shall prejudice the rights and interests of the Parties 
under international law” (Draft Code of Conduct, Article 3) 

This language ensures sovereignty claims override environmental obligations, 
directly contradicting the Tribunal’s holding that environmental duties exist 
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independently. Analysis of negotiating records reveals that environmental 
proposals consistently face reformulation to include sovereignty-preserving 
clauses that negate their binding effect. 

Table 12a: Sovereignty Clauses Negating Environmental Obligations 

Document Environmental Provision Sovereignty 
Clause Legal Effect 

2017 
Framework 

"Promote marine 
environmental protection" 

"Without prejudice 
to sovereignty" 

Nullified 

2019 
Guidelines 

"Prevent harmful 
activities" 

"Respecting 
territorial claims" 

Conditional 

2021 
Declaration 

"Cooperate on 
conservation" 

"Subject to national 
positions" 

Voluntary 

2023 
Agreement 

"Share 
environmental data" 

"As deemed 
appropriate" 

Discretionary 

2025 Draft 
Code 

"Establish protected areas" "In accordance with 
rights" 

Subordinated 

Source: Documentary analysis of ASEAN texts 

Temporal deflection operates through rolling postponements that ensure 
environmental obligations never achieve present-tense implementation: 

 
Table 13: Code of Conduct Timeline Extensions 

Year Promised Completion Actual Status Years 
Delayed 

2017 "Within 3 years" Framework only - 
2018 "By 2021" First reading 1 

2019 "Early 2020s" Stalled 2 
2020 "Despite COVID" Virtual meetings only 3 

2021 "Accelerated timeline" Second reading begun 4 

2022 "By 2024" Ongoing negotiation 5 

2023 "Soon" No substantial progress 6 

2024 "By 2027" Third reading 7 
2025 "In due course" Indefinite 8+ 

Source: ASEAN Summit declarations and ministerial statements 
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Deeper investigation reveals that temporal deflection operates through 
procedural complexity deliberately introduced to prevent conclusion. The Code 
of Conduct negotiations now include 17 separate working groups, 234 bracketed 
provisions, and requirements for “technical harmonization” that ensure perpetual 
discussion without resolution. 

Internal ASEAN communications reveal awareness of this dynamic. A 2024 
Indonesian position paper notes: “The longer negotiations continue, the more 
facts on the ground become irreversible. Time favors those who act, not those who 
negotiate.” Yet Indonesia continues participating in negotiations it acknowledges 
as futile, demonstrating how temporal deflection operates through collective 
participation in processes known to be ineffective. 

Comparative Regional Analysis 

ASEAN’s failure contrasts sharply with other regional responses to 
international environmental adjudication: 

Table 14: Regional Implementation Comparison 

Region/
Organization 

Environmental 
Decision 

Implemen-
tation Period 

Compliance 
Rate 

Enforcement 
Mechanism 

Antarctic 
Treaty System 

ICJ Whaling 
Case 

18 months 95% Consensus + 
monitoring 

European 
Union 

Maritime 
arbitrations 

24 months 98% ECJ 
jurisdiction 

Arctic Council Environmental 
agreements 

36 months 85% National 
implementation 

ASEAN SCS Arbitration 108+ months <5% None 

Source: Comparative governance analysis (2025) 

The Antarctic Treaty System’s rapid implementation despite consensus 
requirements similar to ASEAN demonstrates that institutional structure alone 
does not determine outcomes. The key difference lies in shared environmental 
values versus competing sovereignty claims. 

 
Future Scenarios and Projections 

Based on current trajectories and potential interventions, three scenarios 
emerge for 2025-2030: 
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Table 15: Environmental Destruction Projections 

Scenario 
Annual 

Destruction 
Rate 

2030 Total 
Damage 

Ecosystem 
Status Probability 

Continued 
Degradation 

3.5 km²/year 50 km² Collapse 
imminent 

65% 

Limited 
Mitigation 

2.0 km²/year 40 km² Severe stress 25% 

Effective 
Protection 

0.5 km²/year 32 km² Stabilization 
possible 

10% 

Source: Scientific modeling and policy analysis 

The continued degradation scenario assumes maintenance of current 
institutional arrangements and economic relationships. Under this trajectory, the 
South China Sea faces: 

• Commercial extinction of 15-20 fish species by 2028 
• Complete loss of giant clam populations by 2027 
• Irreversible reef ecosystem collapse at 3-5 major sites 
• Food security crisis affecting 5 million people 

The limited mitigation scenario requires partial implementation through: 
• Mandatory EIA for new construction only 
• Cessation of most destructive practices 
• Limited monitoring and reporting 
• Voluntary compliance by some actors 

 
The effective protection scenario, while least probable, would require: 

• Full implementation of Tribunal precedents 
• Regional enforcement mechanism 
• Economic incentives for compliance 
• Ecosystem-based management approach 
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CONCLUSION 

This research examined the environmental rechtvacuum in ASEAN through 
analysis of the South China Sea Arbitration’s environmental precedents and their 
systematic non-incorporation from 2016-2025. Several key findings emerge from 
this analysis: 

First, the South China Sea Arbitration established six categories of 
revolutionary environmental precedents that create binding obligations for marine 
ecosystem protection independent of sovereignty disputes. These precedents 
include environmental duties as customary international law, specific due diligence 
standards, quantitative damage thresholds, mandatory EIA requirements, and 
expansive state liability for private actor violations. The comprehensive nature 
of these precedents should have transformed regional marine environmental 
governance. 

Second, ASEAN’s incorporation of these precedents remains virtually non-
existent, with effectiveness ratings ranging from 5% to 35% across all categories. 
Analysis of 120 regional documents reveals only one direct reference to Arbitration 
environmental precedents and zero implementation actions over nine years. This 
represents not inadvertent oversight but systematic institutional avoidance through 
sophisticated strategies of generalization, temporalization, conditionalization, and 
deflection. 

Third, the environmental rechtvacuum operates through four interconnected 
mechanisms: consensual paralysis that weaponizes unanimity requirements, 
economic subordination that prioritizes trade over ecology, sovereignty 
fetishization that inverts legal hierarchies, and temporal deflection that ensures 
perpetual postponement. These mechanisms create structural impossibility 
of implementing binding environmental precedents while maintaining formal 
commitment to environmental protection. 

Fourth, the ecological consequences of this implementation failure are 
catastrophic and quantifiable. With 28.3 square kilometers of coral reef destroyed, 
60% decline in fish species diversity, 80% loss of turtle nesting sites, and giant 
clam harvesting causing additional damage across 66 square kilometers, the South 
China Sea faces ecosystem collapse. The economic losses exceed $9.4 billion with 
ongoing annual losses of $4.5 billion from fish stock depletion alone. 

Fifth, the Philippines’ preparation of a second arbitration case focusing on 
environmental damage represents both recognition of implementation failure and 
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evolution in legal strategy. However, without addressing the structural mechanisms 
of environmental rechtvacuum, additional legal precedents may simply document 
destruction rather than prevent it. 

These findings contribute to understanding environmental governance 
challenges in ASEAN by revealing how regional organizations can perpetuate 
environmental destruction through strategic non-implementation of binding 
international law. The research demonstrates that environmental rechtvacuum 
represents not mere absence of law but active institutional resistance to legal 
implementation through governance structures designed to make compliance 
impossible. 

The implications extend beyond ASEAN to challenge fundamental assumptions 
about international environmental governance. If regional organizations can 
systematically avoid implementing binding environmental precedents through 
institutional design, the architecture of global environmental protection requires 
fundamental reconsideration. The South China Sea case suggests that focus must 
shift from establishing legal precedents to creating implementation mechanisms 
with enforcement capacity. 

Future research should examine whether similar patterns of environmental 
rechtvacuum exist in other regional contexts where sovereignty disputes intersect 
with environmental obligations. Longitudinal studies tracking ecosystem collapse 
against governance failures would strengthen understanding of the causal 
relationships between non-implementation and environmental destruction. 
Research on successful implementation of international environmental precedents 
in contested spaces could identify transferable mechanisms for bridging the 
implementation gap. 

The South China Sea’s coral reefs cannot survive another decade of 
environmental rechtvacuum. Every year of delay represents irreversible ecosystem 
losses that no future legal victory can restore. The Tribunal provided the legal 
framework, science documents the ongoing destruction, and economics quantifies 
the mounting costs. What remains absent is the political will to transform binding 
environmental precedents into effective regional protection. Until ASEAN bridges 
this implementation gap through institutional reform that prioritizes ecological 
survival over consensus paralysis, the South China Sea will remain a tragic testament 
to how sophisticated legal avoidance enables environmental catastrophe despite 
clear obligations to prevent it.
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